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Abstract

The globdization of judice is reshgping many conventiond idess regarding the
characteristics, legitimacy and perceptions of judice initiatives. By providing an informative
description of the new elements present in the context of globd judice, this pgper ams to
build from tha base to offer a greater perspective on the implicationsof this trangdormation.
Traditiond theory is incorporated, but emphasis is placed on the consderation of individudsO
and communitiesOperceptionsof the legitimacy of varioustypes of justice initiatives set up to
deal with the perperators involved in conflicts in their respective areas. Particular attentionis
pad to thevariousfactors affecting peoplesOperceptionsof these judice initiatives, aswell as
the numerouscorresponding dange's they provokefor the communities.
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Introduction

Theissueof judiceis, of course, centra to re-imagining peace. In the aftermath of the
Rwandan genodde someone said @Vha we need now is jugtice and cash, in tha orderO You
will find same utterances al over theworld if you ask people what is needed after a massacre,
in order to prevent thingsfrom hgppening agan. There should be an end to the impunity, is
wha people from Congo, or Guaemala, or Cambodia will tell you. And these days, in a
variety of pod-conflict settings you will find al kinds of judice initiatives. Still, the link
between these judice initiatives and the level a which you are looking B how people Re-
imagine Peace, in ther homes, in thar daly lives D is surprisingly enough not made very
often. Thisiswhy | strongly hopethat you will think aboutand work onways to link people(3
expeiencesto inditutiond responss to human rights violations

! What isglobal justice?

Let us start with the question: Wha does the term @lobd judiceO stand for?
Genedly, it concerns a process of inceased inter- and transdiond involvement in
essentially domestic legd processes. More specificaly, it isabodyof formal, state-sanctioned
ways to hold perpetrators of mass violence accountble, establish a record of wha happened,
compensate victims of mass atrodties and promote recondliation There are many, many
manifestationsof this process, buthere | would like to distinguish two of them:

First, there isthe whole field of what has been dubbed transtional justice: the type of
judtice to accompany the trangtion from authornitarianism to democracy in the aftermath of a
period of severe human rights violations Theinternaiond involvement in trandtiond judice
materialized at four different levels. First: the purely internaiond: TheInternaiond Crimind
Court is the mog tangible resultant of a recent process of the institutiondization of
internaiond crimind law. This cour, like its forerunnes concerned with Yugodlavia and
Rwanda opeaates within a highly globdized setting, for indance al the email addresses end
with Gorg®

Then, asecondlayer, there are the naiond legd bodies, whether (iybridsOor not. The
Special Court in Sierra Leong in East-Timor and Cambodia that wedl be hearing about are
examples of naiond courts tha have a subgdantial degree of internaiond involvement: in
thar staffing, finandng, the procedures they adopt and the laws tha they make use of.
Surrounding these courts is often a hod of quasi-judicia ingitutionslike Truth Commissions
and Nationd Human Rights Inditutionstha also strongly take shape in a transaiondized
context. Findly, and perhgps mog surprisingly, there is also a great deal of internaiond
attention for therole tha local courts can play. The gacaca in Rwandaare an example of such
a loca inditution nurtured B and some would even say creasted B by the internaiond
community. Thus generaly, onecould say that it is particularly trangtiond judice tha takes
place within an internaiondized setting

But this is only pat of the picture. The rise of globd judice and internaiond
involvement in promulgating the rule of law goes much further. And even if we won® be
discussing these processes here it is important to mention them. The law, over the past years,
has become more and more important in development discourse, for ingance. Not only is
development increasingly formulated in terms of rights and duties, but there has been a
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marked increase in investments in promoting therule of law, building courts, training judges,
writing conditutionsand other pieces of legidation and so forth.

! Why isjustice globalizing?

If it@ so clear tha there has been, over the past decade, a marked increase in
internaiond involvement in domestic judicial processes, the next big question to ask is why?
Hereisan overview of thecontext in which we are working:

" Globalization

Globdization is defined as theinarease in the flow of goods people and information.
The fact tha we see the tsunami hgppening on television, can fly there within a day, know
people in Sri Lanka all contributes to an increase in the feeling of responsibility for what
hgppens on the other side of the world. Of course, with the end of the Cold War oneof the
main political hurdles hampering these flows was also broken down. The chessboad was
trandormed into abowling aley, leaving space for an increased

Normativity

Normativity in internaiond relations for Western hegemony of you wish. This
increased nomativity manifested itself in a few different ways. Firstly: an emphasis on goad
gowrnane in interndiond (development) relations which also had a strong legd
componant. An indance of this increased nomativity in interngiond relations was the
coming aboutof, wha Michael Igndieff has called the ageof implementation. All the human
rights ingruments tha had long lain domant like the genoade convention were suddenly
duged of and putto usein cases like Somalia, Kosovo, Rwandaand Liberia.

" Decrease of thenotion of state sovereignty

This nomativity was both fuded and made possible by a decrease of the notion of
state sovereignty, both ideologically and empirically. Not only did many counties, often
spurred by the internationd community, strive for a redudion of the size of the nation-state,
but there was also, suddenly, the notion of failed states, states tha did not manage to comply
with their mog basic obligaionstowards ther citizens and tha which, for tha reason, were
suddenly somehow consdered less sovereign than others. This also hasto do with therise of

" Humanitarianism

Humanitarianism acts as a guiding ideology. People and their rights, indead of states
and ther duties, now become the foundng elements of internaiond relations The UN report
titled the 0’he Responsbility to ProtectOdoes not only plead for such an approach, but aso
puts promotion of therule of law in pog-conflict situaionsat the forefront. The combination
of this inceased nomativity, the introdudion of the noton of failed states and
humanitarianism gave rise to wha people have called the
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" Return of the Age of Empire

Since the 1990s in Somalia, Cambodia, Bosnia, Kosovo, East Timor, Afghanistan and
Irag, the internationd community stoppel beng an abdraction and took on a papable
presence administering naiond affairs, passing laws and for all means and purposes acting as
the govenment of the county in question. And if we listen to George Bush@ inaugural
speech, we haven®seen the end of this Age of Empire yet.

! Characteristics of global justice

In examining the characteristics of the globdization of judice; three core features are clearly
present.

Internationalized proliferation of judice initiatives

Firstly, an internaiondized proliferation of judice initiatives, departing from very
different ideas on what judice is, and should be In many pog-conflict situagionsyou have a
variety of legd responses, al with different ideas on the right combinaion of truth, judice
and recondliation. Let@ agan take Rwanda as an example. There is the ICTR, with its
internaiondized, retributive approach to judice. Previoudy, bringing jugice was consdered
to be the prerogdive of the naion state. Even if you had a hog of doauments like the
Genodde Convention tha declared the whole internationd community to be responsble in
case of human rights violations there was little implementation of these doauments. This
changed with the creation of the ICTY and later theCTR, and later on with the Internaiond
Crimind Court. Thisisrevolutionay asit isthefirst to prosecute criminds at an internaiond
level, even if it still can only do so at the request of specific naions There are also the
naiond courts, which take the retributive approach to the point of still handing out (if not
executing) the desath penalty. There is the Nationad Unity and Recondliation Commission,
also enthusastically suppoted by the internaional community, which emphasizes naiond
unity. But the internaiondization is also visible in the involvement of the internaiond
community in bringing judice a the local level, in promoting the Truth Commission in
Bosiia and Cambodia, the work of the Truth Commissionin Guaemala. Andfindly there are
thegacca which also draw on awhole different set of ideas on wha judice is and should be,
suppo®dly based on traditiond legd systems, and put in place to try the nearly 100000
people in the prisonsin ther villages. This makes a county like Rwandaa virtud laboratory
for judiceinitiatives, and works on Sierra Leoneand East Timor have shown tha Rwandahas
since turned into a paradigm rather than an exception.

Out-sourcing of judice

Second, thejugtice budgés in the counties tha wedl look at Djug like the budgésin
many other sectors D are to a large extent financed by the internaiond community. But there
is also the flying in of foreign lawyers, the involvement of internaiond judges, the
involvement of internationd actors such as NGOG, bi- and multilateral donoss, the state, and
churches in both organizationd matters and in the dissemingion of judicial decisonsthat has
provoked reflection on theimplicationsof this relatively new trend.
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" Decontextualization of jugice

A third striking trend is the decontextudization of judice. This, agan, is clearest when
it comes to the internaiond tribunds. But there is aso the way in which certain legd
inditutions devised within a particular setting, like legd tranglants, are implemented in
wholly different soda and political settings Jus like Blaugein would famoudy travel
through Africa with a modd conditution in his suitcase, finding and replacing the county
name, there is now b for indance, in The Respongbility to Protect B a call for the
development of readily applicable Qudtice packagesO Furthemore, the jusice process is
separated from wider sodo-econonic questions Rwandg agan is an example, where there
has been a lot of emphasis on judice but there are still people disappearing, there is till
extreme povety. This can be explained because from a internaiond political point of view
investing in judiceis safe, and technoadtic, it is not interfering in politics

! Global justice and legitimacy B sour ces of popular acceptance

An obviousquestion that comes to mind when studying these processes Band here we
come to pat two of our genera theme - is how theyQe affected the local legitimacy of the
judtice process.

Yet, as certain other scholars have remarked in thar pgpes, this question receives
remarkably little attention if compared to the enormousamount of work doneon trangtiond
judice in geneal. It is this question that is very central to our ddiberations | would like to
briefly address the dippay notion of legitimacy and offer a few genera thoughs, by means
of hypotheses, on howthe globdization of jugice could have affected its legitimacy.

Wha do we mean by legitimacy? Broadly, the notion has been defined in two ways
tha correspond closely with postivistic and naturaistic approaches to law. The first, put
simply, consders an inditution as legitimate if it was indaled following the prope
procedures. Thus if Ugandaadhees to the Rome Statute of the Internaiond Crimind Court
and it has referred crimes occurring in Northern Ugandato the ICC, theissue of legitimacy is
no longe in question. There is, however, a thicker, more naturalist notion of legitimacy tha
has populr acceptance at its core and is quickly ganing adheence? In drawing up this
conference, we take the second approach as our point of departure, with as amain hypothesis
tha thelegitimacy of ajudice process is an important, and often undescored, determinant of
its outcome.

Six mgor issues regading the effect of globdization of judice on the popubr
acceptance of these processes are thusdiscernable:

Accessibility

Firgtly, it can affect the accessibility of the judice process. Phydca accessibility is
one element: it is virtudly impossible for an average Congokse, Bosnian or Rwandan to
travel to theinternationd tribunds dealing with human rights violationsin their counties. But
the inaccessibility can aso be a matter of languaye, or of procedure. This is, of course, the

2 Cf http://www.crimesofwar.org/icc_magazine/icc-cassese.html
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reason tha many internaiondized tribunds have ingalled the outreach programs, whose
effects still have to belooked into.

Quality and guantty limitations

Another quite mundane and thus seldommentionad issue is tha globdizing judice
can limit the amount of actud justice being accomplished. Let@, agan, ook at the planned
workingsof the ICC. At best, the court will deal with adozen cases coming from Ugandaand
the Congo,as oppo=d to the literally millionsof victims. There is a dange here of symbolic
judtice, or tokenism, by which people mightfind the main ingigaors of violence tried, but not
the murderers and rapists tha are still walking around in their communities. The timelines
tha theInternationd Community likes to stick to only enhance thedange of this happening.

" Typeofjudice

Thirdly, the globdization of judice can affect the type of judice done As said, pos-
conflict stuaions have turned into virtud laboratories for judice, whether restorative,
retributive or redistributive. Many of these judice initiatives have little relation to local
experiences, cultures, or ways of dealing with the past or thinking about the future. Darini
Rajasinghan, has commented on how a Truth Commission, and the whole notion of talking
thingsthrough,is essentially a Christian idea and how this affects its applicability to the Sri
Lankan setting. Other possible danges indude not taking into account people@ actud
experiences during the human rights violations and the way in which they imagine ther
future. Anothe observing scholar coming from internationd law was struck by the lack of
Quiltural senstivityQn thejugtice processin East Timor.

Durability of thejugice process

A fourth issueat stake isthe durability of thejudice process. The attention span of the
internaiond community is notorioudy short, following the eyes of the cameras and western
politicians There is a rea dange of not engaging enough with local ingitutions and
strengthening them. Working with local and state ingitutions is often a drawn out, tedious
and highly political process, and many elements in the internaiond community prefer to
quickly put up ther own camp instead of having to work with thelocal authorities. In Sierra
Leong for indance, the Specia Court has a budge of 58 million dollars, while there are only
two judges in the country and less than twelve lawyers. This bypassing of the official sector
and working in paallel universes could have effects on the durability of the judice process.
The problem here aso lies in a lack of attention to the degree to which the nation-state, and
bdongingtoit, isstill important to individud people.

" Integration

A next, and related issue is the integration of the judice process with other
developments in a given society. What good is jugice done concerning past human rights
violationsif crimes committed today go unpunshed? Wha is judice if not linked to sodo-
econonic judice? In Rwandg for indance, 80 % of the Rwandan people states that
Gmproving their living conditiongdis ther main priority, while less than 13 % names Ghetrial
of genodde sugpectsO And wha is judice if it is only directed a one portion of the
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popuktion, and leaves others Bfor ingance tho in political power Buntoudhed? This hasthe
potential of affecting thecredibility and thusthe effectiveness of thewhole process.

" Owneship

Findly, we come to the ownership of the process. To wha extent do people feel tha
they have had a say in designing the institutionserected to deal with wha they lived through,
and tha they have some agency in regardsto the outcomes?

Undelying these six issues is the hypothesis tha an accessible, comprehensve,
culturally sengtive, durable and integrated judice process, owned by the people concerned,
can lead to greater legitimacy and thusto a greater chance of ddivering enduring judice.

Addressing these issues calls for a bottom-up and strongly contextudized perspective.
Of course, the best way to look into these issues is through 1) taking the perspective of the
people conaerned 2) situaing judice within awider political framework.

! People@ per ceptions of justice

Judtice, despite its evolving globd character, still needsto have meaning for individud
people. With tha in mind, let@@ examine three individudsOencounters with various judice
processes tha | have witnessed:

- The first was a woman in South Africa, who testified in front of the Truth and
Recondliation Commission about the disappearance of her son. Proceedings at this
Commission were highly ritudized, with Desmond Tutu saying a prayer, songswere
sung, and people were allowed to speak in thar own languayes. Shetold her story and
was so relieved afterward tha she said @ was blind but now | fedl tha | can see
agan.O

- Thesecondwas agirl in Rwanda who went back to the village where she was raped
many times during the genodde. She stood up, with trembling hands and said (e
raped me, and he and heEQ She was crying afterwards but still happy she confessed
tha it troubled her.

- Anothe isawitnessin Arushawho was ripped to pat ove the details, started crying,
andredlly felt tha it had hardly helped her.

Reactions depend a good dedl on how the judice is done There are many types of
jugice one can think aboutin discussing pod-conflict judice, with many different purposes:
naion-building (naiond recondliation), preventing reoccurrence of the crimes, punishing
perpetrators, re-humanizing perperators, compensating victims, establishing a record of wha
happened, amoral truth.
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Yet, not al of these aims are directed towards alowing people to deal with wha
hgppened. PeoplesOreactions to judice initiatives are manifestly diverse. They depend
primarily onthefollowing factors:

" Typeofjudice

Certain communities prefer these processes to take place close by and others prefer
farther away. A recent study on Rwanda found tha people were mog negative about the
ICTR, and mog postive aboutthe gacaca. In Cambodia, 44 % of people would rather have
notrial at all than a subgandad onein which thereal perpetrators weren®caught

" Experiences of the people over time

The particularities of individud experiences and the time that has passed since ther
occurrence affect communitiesOreactions to justice processes.  For ingance, whereas most
Rwandans largdy preferred gacacas at home, investigaions showed tha those who had
undergore multiple traumas favored a tribund far away in Rwanda, not close to home. When
congdering tha many of these justice initiatives are set up years after the crimes they seek to
rectify have been committed, people might think differently about judice than if they had
been confronted with the issue right after the events had taken place. Many are reticent, for
they could be afraid to reopen old wounds

" Backgroundof the people concerned

The eduaation, ethnic identity, and culture of the people involved can play distinct
rolesin thar reactionsto the processes.

This type of study is surprisingly rare. There are a few reasonsto be named for this.
For one the subject matter is, of course, law, in which there is hardly a tradition of taking a
people-centered, bottom-up approach. At a conference organized by Victoria Baxter a few
years ago, for ingance, it was broughtforward how little empirical research is doneinto the
effects of transtiond judice, wha works for people and wha doesn® Secondly, the
discipline that should be looking into these issues, legd anthropology, has unto now mosgly
neglected to do so, making research mogly a subject matter for NGOs.

! Possibledanger's
Y et onemusd be aware of the possible pitfalls or dangea's of formal judicial processes
when congdering which type to implement. Based on the previousanalyses, here are several

dangeastha onemug consde when deciding on judice programs:

" Lack of owneship

Thisis often the case with legd trangplants, for indance theidea of atruth commission
tha now is installed around the world. A way to countr this effect is to make use of
traditiond methods hooking into long-established ways of dealing with the past. But this can
also work out wrongdy. In certain situaions these traditionscan be essentially reinvented by
outsders unde the guise of traditiond practices, and then imposed on a given sodety. In
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Rwanda for example, the gacaca were largdy invented from above Nondhdess, it is
imperative to work together with other structures of healing.

" Lack of knowledge

Many of the people affected by genodde and war crimes lack the basic knowledge of
theinternationd inditutionstha could be of use to them. For ingance, today in Congq very
few people know about the ICC, wha it is, or wha it can do for them. This is of course
exacerbaed by its physcal distance from thar county. Here, the solution is providing more
information to those who need it.

" Lack of confidence

People involved in judice initiatives are often doubful of the legitimacy of the
ingitution charged with ddivering tha judice. For indance, they are afraid of bias, like in
Cambodia or so many other counties, where they feel tha judice is political. It is not
surprising that research has shown that the only courts tha work are the ones embedded in a
wider strategy.

Furthermore, it is often hdd by community members tha these processes can be high-
jacked by politicians to gan internaiond legitimacy. Many people bdieve tha these
processes can jus be window-dressing, not real, subdantive reform. Jugice mug follow, not
lead.

Findly, the intervention of the internaiond community can also deter attention from
wha state has to do, thusundemining the local authority.

" Lack of appreciation for results

There is an intrindc heterogendty in individudsOdesires for results. Many people
simply want the death pendty imposed, and find tha especially wha internaiond tribunds
are doing is far too little. Not only are they often dissatisfied, they feel tha thar wider
situdionis neglected, as well.

There is alack of wider commitment to sodo-economnic judice. Judice is onething,
butif people remain poor, or if only the past is addressed buttoday nothing is done then this
is also aseriousproblem.

" Retraumatization

The dange of retraumatization is especially present when there is very little aftercare
for agiven conflict. In these cases, people open up for the purpose of completing the task of
bringing those responsble to judice, yet they remain vulnerable to further pan as a result of
reliving the past throughtalking aboutit.

Let me conclude by saying that justice is important, even vital, in eradicating a culture of
impunity. The issue, after all, is not abou negating the importance of global justice, but
abou relating thisjustice to the people it intendsto serve.



